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RECENT CASE NOTES 689 

But it would seem that the plaintiff might properly retain the stock obtained 
under the first contract of sale. 

Sales — Seller's Remedies — Cancellation of Order — Damages. — The defend- 
ant signed an order by which he agreed to purchase a set of books from the 
plaintiff book dealer. The order stated that it was not subject to cancellation. 
The books were to be delivered to any express company, expressage to be paid 
by the purchaser. The day after he signed the order, the defendant wrote a 
letter cancelling it. The plaintiff delivered the books to the express company 
and the defendant refused to accept them. It did not appear clearly whether 
the letter cancelling the order was received before or after delivery to the 
express company. Held, that the plaintiff should recover the contract price. 
Lewis v. Scoville (1919, Conn.) 108 Atl. 501. 

The court said that title passed when the books were delivered to the express 
company regardless of the time when the letter of revocation reached the 
plaintiff. It assumed, therefore, that the plaintiff had an irrevocable power 
to pass title. Cf. Corbin, Offer and Acceptance (1917) 26 Yale Law Journal, 
169. It was admitted, however, that this would not be the case if the goods 
■were to be manufactured, because the damages might then be increased by such 
a rule. In direct conflict with the principal case, it has been held that the 
vendor's power to pass title ceased to exist on receipt of notice of revocation 
prior to appropriating the goods to the contract. Consolidated Ribbon & 
Carbon Co. v. Crane Co. (1913) 183 111. App. 392; Phillips-Jones Co. v. Black- 
stock, Hale & Morgan (1919, Ga. App.) 99 S. E. 48. The rule in the principal 
case has been defended. Williston, Sales (1909) sec. 562, and cases there cited. 
But in the cases there cited it seems that the goods were either appropriated 
to the contract prior to revocation, or the vendor, acting as so-called agent 
for the vendee, having already resold the goods, was allowed to recover the 
difference between the amount realized and the contract price. See Magnes v. 
Sioux City Nursery & Seed Co. (1900) 14 Colo. App. 219, 59 Pac. 879; Acker- 
man v. Rubens (1901) 167 N. Y. 405, 60 N. E. 750. Where the goods contracted 
for are of a peculiar nature and cannot be readily resold, there appears to be 
good reason to sustain the rule of the principal case, which amounts to specific 
performance. See Anson, Contract (3d Amer. ed. by Corbin,, 1919) 446; Uni- 
form Sales Act (1906) sec. 63 (3). But where standard goods are involved, 
the only basis for such remedy would be that if the contract was not enforced, 
the damages (being limited to the difference between the market price and the 
contract price) would be 'inadequate, leaving the vendor wholly without com- 
pensation for the overhead incurred in making the sale. The rule in the 
principal case goes to the other extreme, and tends to increase the damages 
caused, because the vendor in most cases could dispose of the goods at less 
sacrifice and expense than the vendee. It is doubtful whether the decision can 
be brought within the provisions of the Sales Act. See Uniform Sales Act 
(1006) sees. 17 and 19, rule 4 (1), which were not cited. An ideal rule of 
damages would take a middle ground, refusing what amounts to specific per- 
formance, but admitting recovery of all damage suffered, including the 
marketing-overhead. 

Taxation— Assessment for Paving — Benefit to Property— Railroad '"Right 
of Way."— The plaintiff city paved a street on which abutted land of the de- 
fendant railroad consisting of two lots, one directly abutting and the other 
adjacent to that. The defendant having refused to pay the special assessment 
laid on the property to cover the expense of paving, the plaintiff sued to enforce 
the same. Held, that the assessment could not be enforced, because the lots 



6 9 o YALE LAW JOURNAL 

were part of the defendant's "right of way" and as such were not benefited 
by the improvement of the street. Johnston City v. Chicago & Eastern R. R. 
(1919, 111.) 124 N. E. 568. 

As a general rule land used solely as a railroad "right of way" is held not 
to be benefited by the improvement of an adjacent street and cannot be assessed. 
Village of River Forest v. Chicago & Northwestern Ry. (1902) 197 111. 344, 64 
N. E. 364; Chicago, M. & St. P. Ry. v. City of Milwaukee (1895) 89 Wis. 506, 
62 N. W. 417; People ex rel. Davidson v. Gilon (1891) 126 N. Y. 147, 27 N. E. 
282; City of Highivood v. Chicago & Northwestern Ry. (1916) 276 111. 98, 114 
N. E. 585. If, however, special benefit can be shown, for example, greater 
facility in reaching the station or buildings on a part of the "right of way," 
the power to assess may exist. City of Kankakee v. Illinois Central R. R. 
(1913) 257 111. 298, 100 N. E. 996; see Hammett v. Philadelphia (1870) 65 Pa. 
146; but cf. New York & New Haven R. R. v. City of New Haven (1875) 4 2 
Conn. 279. But a probable increase in freight traffic and general business is 
not considered to be a special benefit to the "right of way." City of Kankakee 
v. Illinois Central R. R. (1914) 264 111. 69, 105 N. E. 734. When land belonging 
to the railroad may and can be used for other purposes than that of a mere 
"right of way," the power exists to assess it for the improvements to the 
adjacent street. New York, New Haven & Hartford R. R. v. City of New 
Britain (1881) 49 Conn. 40. The soundness of the instant decision hinges on 
the assumption made by the court that the parcels of land in question were 
part of the "right of way" and were restricted to or permanently intended for 
that use only. 

Taxation — Constitutionality — Public Purpose — Bounties — Soldiers' Bonus 
Laws. — An action was brought to test the constitutionality of the Soldiers' 
Bonus Law and to restrain its enforcement. The act provided for the payment 
of ten dollars for each month of service, with a minimum of fifty dollars to 
each person who served in the armed forces of the United States during the 
war with Germany and Austria and who, at the time of induction, was a 
resident of Wisconsin "as a token of appreciation of the character and spirit 
of their patriotic service." Provision was made for special taxes to raise 
funds for such payments. Held, that such taxation was for a public purpose 
and therefore valid. State ex rel. Atwood v. Johnson (1919, Wis.) 175 N. W. 589. 

Bounty acts passed by states since the Civil War have been generally sus- 
tained as expenditures of public funds for a public purpose, but the grounds 
for the decisions have varied. Some decisions proceed upon the theory that the 
interests of a state involve the preservation of the federal government, which 
bounties aid by encouraging enlistments. Winchester v. Corinna (1866) 55 
Me. 9; Booth v. Woodbury (1864) 32 Conn. 118. Others support bounties 
because the obligations of service fall equally upon those not called into active 
service. Cass Township v. Dillon (1864) 16 Oh. St. 38; Coffman v. Keightley 
(1865) 24 Ind. 509; contra, Ferguson v. Landram (1866, Ky.) 1 Bush, 548. 
Bounties have also been sustained on the ground that a draft was thereby 
averted. Hilbish v. Catherman (1870) 64 Pa. 154; Taylor v. Thompson (1866) 
42 111. 1. Where persons sued to recover bounties voted after their enlistment, 
recovery was denied upon the ground that there was no contractual duty to 
pay them the bounty which had been offered. Amity Township v. Reed (1869) 
62 Pa. 442; Greenwood v. DeKalb County (1878) 90 111. 600. But where only 
the constitutionality of the payment was considered, bounties for previous 
enlistment were held valid. Laughton v. Putney (1871) 43 Vt. 485; Brodhead 
v. Milivaukee (1865) 19 Wis. 624. A bounty for the purpose of rewarding 
meritorious service and stimulating patriotism is valid. Opinion of the 
Justices (1912) 211 Mass. 608, 98 N. E. 338. The principal case seems in accord 



